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LEGAL NOTICE

Notice is herewith given in accordance with the provisions of Section 3 (3.1.3) of the
Zoning Bylaws that there has been filed by FTO Realty Trust, of Arlington,
Massachusetts on December 11, 2020 for a hearing before the Zoning Board of
Appeals. The appeal addresses the issue of whether the existing structure located at 64
Brattle Street, (Plan 079.A-0002-0006.0) could be razed and re-built. Said petition
would require "Appeal from the Building Inspector" of the Zoning Bylaw for the Town
of Arlington.

Hearing in regard to the said petition will be remotely conducted via "Zoom"
Tuesday evening, January 12, 2021 at 7:30 P.M or as soon thereafter as the
petitioner may be heard. Please visit the Town of Arlington website for hearing

information.

DOCKET NO 3642

Zoning Board of Appeals
Christian Klein RA, Chair

For Information Contact: ZBA@town.arlington.ma.us



DEPARTMENT OF COMMUNITY SAFETY

Inspections Division 51 Grove STReeT

TewepHone (781) 316-3380

- Wolon of Grlington

MASSACHUSETTS
02476

APPEAL FROM DECISION OF BUILDING INSPECTOR

TOWN OF ARLINGTON

In the Matter of the Appealof_ [ 1O L0 TY Trudt

To the Zoning Board of Appeals for the Town of Artington™ AN B . Ua O
Respectfully represents FTD Qﬁ’ ol 'T?’ YAVE of Arlingion, that he
is/are the owner of certain land in Arlington, loedted at (oY %([L‘ii‘ﬁ{ Stree ’{’
That he/she made application of the Inspector of Buildings for a decision with respect thereto, to wit:
WhLhew” T Ldishng SHuctu o twe- Pauly

g1V he

that he has/have been aggrieved by the decision of the Inspector of Buildings on MM\Q_@LMAﬁO
on the grounds of noncompliance with the Zoning By law; that no unfavorable action has been taken

Ey the Zoning Board of Appeals upon similar appeal regarding this property within the two (2) years

next immediately prior to the filing hereof. Wherefore appeal 15 claimed from the decision of the
Inspector of Buildings in accordance with the provisions of Section 10.10 (e.) of he Zoning By law

for the Town of Arlington and as grounds therefore, your appellant states as follows:

Mase S0 aHuoned Staktment Wwin Glaiots.

Arlington, Massachusetts Address: 1 \Jon A(Z @flapté Q‘\
Telephone # 15|~ 3799005 Sibe wf
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Statement in Support of Appeal of Zoning Determination

Pursuant to G.L. c. 40A, §15, Stephen Doherty, Trustee of the FTO Realty Trust
(“FTO™), appeals the November 10, 2020 determination of Michael Byrne, Director of
Inspections “Director”), in which the Director determined that the proposed demolition of a non-
conforming structure at 64 Brattle Street (the “Property™) would render the lot non-buildable. A
copy of the Director’s decision is attached as Exhibit A.

The Property is in the R2 zone, and there exists a two-family residence, which was
constructed in approximately 1920. See Existing Conditions Plan dated July 8, 2020 attached as
Exhibit B. The structure is nonconforming because it is within the ten feet side yard setback
required by the Zoning Ordinance. FTO proposes to demolish the structure and rebuild a new
two-family structure that would eliminate the existing nonconformity. The existing structure is
approximately 8.2 feet from the side lot line. The proposed new structure would be
approximately 10.3 feet from the side lot line. See Proposed Plot Plan dated July 8, 2020
attached as Exhibit C. In other words, the proposed construction would render a nonconforming
structure a conforming structure.

The lot has slightly less than 20 feet of frontage on Brattle Street. For at least the last 57
years, and likely longer, access to the Property has been by via a driveway on Brattle Street, with
one part consisting of the Property’s frontage (about 19°) and the other part consisting of an
approximately 11 foot wide right of way owned by an abutter. In 1963, the Zoning Board of
Appeals approved the creation of two lots, one being the Property (Lot K-3 on the 1963 Plan,
enclosed), and the other lot being Lot K-4, with frontage on Summer Street. The ZBA’s 1963
decision thereby approved a lot with less than the required 60 feet of frontage. See Exhibit D.

The Director determined that the razing of the building would extinguish FTO’s right to
rebuild because the ZBA in 1963 did not expressly authorize the right to build on a lot with
insufficient frontage. Respectfully, for the following reasons, FTO believes that the Director
erred and that FTO is entitled, as of right, to a building permit for the proposed project because
the proposed reconstruction of the nonconforming structure on a nonconforming lot would not
increase the nonconforming nature of the existing structure, but would rather eliminate the
nonconforming nature altogether.

Section 8.1.3 of the Bylaw governs alterations of Nonconforming Single-Family or Two-
Dwellings. Specifically, §8.1.3.B provides (emphasis added):

No alteration, reconstruction, extension or structural change to a single or two-family
residential structure that increases the nonconforming nature of said structure shall be
permitted under there is a finding by the [ZBA] that the proposed alteration,
reconstruction, extension or structural change will not be substantially more detrimental
to the neighborhood.

On its face, Section 8.1.3 permits reconstruction of nonconforming structures even where
the nonconformity is increased, provided the ZBA first makes the requisite finding of no
substantial detriment to the neighborhood. Here, FTO’s proposed project will eliminate the



nonconformity by reconstructing the residence greater than ten feet from the side lot line.
Therefore, no finding by the ZBA is needed at all.

Section 8.1.3 is consistent with the so-called “second except” clause of paragraph 1 of
G.L. c. 40A, §6, which provides (emphasis added):

Except as hereinafter provided, a zoning ordinance or by-law shall not apply to structures
or uses lawfully in existence or lawfully begun, or to a building or special permit issued
before the first publication of notice of the public hearing on such ordinance or by-law
required by section five, but shall apply to any change or substantial extension of such
use, to a building or special permit issued after the first notice of said public hearing, to
any reconstruction, extension or structural change of such structure and to any alteration
of a structure begun after the first notice of said public hearing to provide for its use for a
substantially different purpose or for the same purpose in a substantially different manner
or to a substantially greater extent except where alteration, reconstruction, extension or
structural change to a single or two-family residential structure does not increase the
nonconforming nature of said structure. . .

As explained recently in Comstock v. Zoning Board of Appeals of Gloucester, 98 Mass.
App. Ct. 168, 173 (2020) (citations omitted) (emphasis added):

Generally speaking, preexisting nonconforming structures lose the protection

provided by [G.L. c. 40A, §6] when the structures are extended or structural changes are
made to them. However, if the structure in question is a single- or two-family residence,
the statute provides an additional layer of protection. Such structures can be modified,
extended, or reconstructed as of right “so long as the ‘extended or altered’ structure
‘does not increase’ its ‘nonconforming nature.”” Moreover, even where the changes do
increase the nonconforming nature of a protected residence, they still can be undertaken
by special permit so long as the permit granting authority finds “that the proposed
modification would not be ‘substantially more detrimental’ to the neighborhood than is
the existing nonconformity.”

Comstock did not change the law. More than thirty years ago, the Appeals Court
declared that “reconstruction of a nonconforming single-family residential structure is
legitimated under the second except cause of the first sentence of [G.L. c. 40A, §6] if it does not
increase the nonconforming nature of said structure; otherwise . . . it must be submitted to the
special permit procedure of the second sentence for the determination by the board of the
question whether it is substantially more detrimental than the existing nonconforming use [or
structure] to the neighborhood.” Fitzsimonds v. Board of Appeals of Chatham, 21 Mass. App.
Ct. 53, 55 (1985).

In a subsequent email from the Director, the Director referenced Section 5.4.2B(1), which
provides, in part:

The following applies to any lot show on a subdivision plan approved by the Board of
Survey or on a plan or deed recorded with the Registry of Deeds prior to May 15, 1924,
If such lot did not contain a principal building . . . the minimum lot size, frontage, open



space and side yard requirements for a residential use shall not apply, and the lot may be
built upon with a single- or two-family residential use if permitted in the applicable
district, provided that:

¢ the lot contains at least 5,000 square feet aof area and 50 feet of frontage.,

This provision mirrors the fourth paragraph of G.L. c. 40A, §6. The courts have
interpreted that paragraph to apply to vacant land, not land on which a nonconforming structure
is altered. Moreover, the Appeals Court in Dial Away Co. v. Zoning Bd. of Appeals, 41 Mass.
App. Ct. 165 (1996) and Willard v. Bd. of Appeals of Orleans, 25 Mass. App. Ct. 15 (1987), held
that the second except clause in Section 6 applies where the nonconforming structure is razed
and reconstructed, unless the ordinance states it applies only to alterations. The Arlington
ordinance (section 8.1.3) specifically includes “reconstruction.”

Respectfully, the fact that the lot has less than 60 feet of frontage on Brattle Street does
not change the analysis. The 1963 ZBA decision approved the lot (Lot K3) with less than the
required frontage. The approval of Lot K3 with an existing nonconforming structure did not
eliminate the protections afforded said nonconforming structure under G.L. c. 40A, §6. Even if
Lot K3 is considered a nonconforming lot, there is nothing in the Bylaw which would prohibit,
with or without a special permit, the demolition of an existing nonconforming structure and the
reconstruction of either a conforming structure or a nonconforming structure without an increase
in the nonconforming nature.

Similarly, there is nothing in Section 8.1.7 of the Bylaw, which addresses restoration,
abandonment or non-use, that applies to the situation here, i.e. a voluntarily demolition of a
nonconforming structure. Section 8.1.7.A does not apply as it pertains to nonconforming
structures damaged by fire or natural cause. Subsection B applies to nonconforming uses of a
conforming structure and lot, and therefore does not apply since the Property is used as a two-
family, in compliance with current zoning. Subsection C applies to abandonment of a
nonconforming use.

Critically, Section 8.1.7 does not address abandonment of a non-conforming structure.
As noted in Dial-Away, “our cases seem to distinguish between non-conforming uses and
structures.” 41 Mass. App. Ct. at 171 (1996), Therefore, while the Dial-Away court did declare
that “when a building is totally demolished, the use to which it was put is necessarily
discontinued,” the abandonment provision in the Arlington Bylaw, just like the abandonment
provision in the Auburn Bylaw, cannot be applied to demolition of non-conforming structures.
Moreover, even if somehow the Bylaw’s abandonment provision were to apply, FTO would be
permitted to proceed with its proposed project, as of right, as long as it met the applicable time
parameters in whatever subsection of 8.1.7 were deemed applicable.

For the foregoing reasons, FTO respectfully requests that the Board overturn the
Director’s decision and direct him to issue a building permit for the proposed project.



EXHIBIT A



Mr. James F. Mackey
P.0. Box 216
Tewksbury, MA 01876

Dear Mr. Mackey,

: s
Town of Arlington
Inspectional Services Department
51 Grove Street
Arlington, Massachusetts 02476
781-316-3390
www.arlingtorima.gov

November 10, 2020

After reviewing Zoning Board of Appeal Special Permit Docket no. 790 regarding 64 Brattle St.
dated June 1963 and consulting with Town Counsel, unfortunately we find the lot in question K3
is nonconforming due to insufficient frontage and yard setback concerns. Furthermore, if the
structure was to be razed the right to rebuild a new structure would be extinguished. The Board
in its decision did allow a single family dwelling to be built on the lot K4, but remained silent on

Lot K3.
Respectful!y,

&fichael F, Byme
Director of Inspections

cc,
D.Heim
M.Ciampa
R.Vallarelli
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B POWN OF ARLINGTON . .
= ZONING
BOARD OF APPEALS
PETITION NQ. 790

of Owen J. Nolan

Statement of Facts, ... ... iz i e L -V . = D e e S

e

The Zoning Board of Abpeals, hereinafter called the "Board"® .
conducted a public hearing on the petition of Owen J. Nolan of Arling-
ton seeking permission to subdivide the land located at 64 Brettle el
Street. The proposed subdivision would erezate a lot having less than
theLsixty feet of frontage required by Section l4=A of the Zoning
By-Law. R

The petition was filed in the office of the Inspector of
Buildings on June 21, 1663. The hearing was held at the Town Hall on
Tuesday evening July 22, 1663 after due notice had been given by pube
lication in the Arlington Advocate on June 27 and July 5, 1963 and by
meil, postage prepaid, tc owners of real estate opposite to and abut-
ting on the property in question, and to other parties in interest -
whose names and zddresses are recorced on & separate list which forms
a8 part of the official record of these proceedings, and by posting the .
property.

The members of the Board present were:

Relph F. Tuller, Chairman . ’ .
4lfred C. Bridgens, Secretary .
»um.fgm&meQmLﬁ;dﬁi&%¥L~A . F

= s e — T Tt S L e e
DT SV :

The petitioner's wife, Margaret Nolen, and son-in-law John
Whitney, ettended the hearing. Also present were Frederick R, Joyce,
Registersd Land Surveyor, and Mr. and Mrs. Lawrence S. Page of &6 -
Brattle Street,

The property involved in this petition is shown on Block
;lan #7? as 64 Brattle 3treet, containing approximately 15,400 sq.
t. of land, . '

- i

. _This is a large lot, with 97.5 feet of. frontage on Summer
Street. In actual fact, however, the Summer Street frontage is not
used by the residence which presently is located on the lot. This
residence faces Brattle Street, it is numbered on Brattle Street and
the only egress at present is onto Brattle Street.

Petitioner proposes to civide the land into two lots in ac-
cordance with a plan prepared by Mr. Joyce 'and deted June 1963, One
i0t, designated "K3% on the plan, would have approximstely 8,200 sq.
t. of area; the existing dweiling s located on this lot, and the
only egress from the lot is to Brattle -Street. The other new lot,



Owen J. Nolan No. 790 Page 24

designated "Ki, would have approximetely 7,200 sq. ft. of area and
would have she entire 97.5 feet of “ummer “treet frontege.

, * The proposed subdivision would leave the new Lot K3 without
the sixty-feet of frontage required by the Sy-Law, However, there -
~“would be no change in thé manner in which the existing dwelling is
used, since the present manner of access to Srattle “treet woufd con-
tinue. : ’

.

Access to Prattle Struet is obtained by two narrow strips
of land which border ezch other and which together constitute s paved
driveway sbout 50 feet long running from Lot X3 to Brattle Street..
One such strip is designated Lot U; it 1& owned by the petitioner and .
is approximately 11 feet wide, with a throzt opening which gives 19,56
feet of frontage on brattle “trcet. The other strip is owned by the
owners of |66 Prattle °treet, #r. and Mrs, Ps e, but subject to an .
Sasement whereby the petitioner as owner of 6 Brattle Street hag &

-} right of way over it; this strip also is epproximately 1l feet wide,
with frontage on ®rattle “treet of 10.3 feet, o
Iv therefore ¢ ppears that the proposed Lot K3 would have
effective frontage, including Lot U and the right of way, of 29.86 ft.

At the time of the hearing, most of the information recited
above was not available to the Yoard. &t the petitioner's request & -
decision on this case wus delayed until more precise information eould
be obtained. The Boarag acknowledges the valued sssistance rendered te »
it on behalf of the petitioner by Yaniel J, Buckley, Jr. EBsq.

Since this property ie located in a two-family Hesidence B
district, the petitioner's original proposal was to construct a rether
large duplex house, fronting on Summer Street, in the new Lot K4, fe
‘although this lot would be 7,200 s ft. in area, its shape is such T
thet veriances in the yard space réquirements of the ﬁg-Law-wodld be
required for & house of this siz_“sucghvariances the Board is not

prepared to grant.

TR e -

14

It 2lso should be noted that the Board previously hed aue
thorized the owners of the residence at 280 Summer Street to construct
@ side porch addition closer than the required 10' from the property
line of Lot K4. &sny new house contructed on Lot Kb therefore should
be loccted as far as possible from the boundary line of 280 »ummer

Jtreet,

A #fter considereble delay, r., Xobert Stevens, & builder with
offices at 733 Massachusetts ~venue, advised the Board that he was
desirous of purchasing Lot £i from the pétitioner for the purpose of
constructing & single-family residence on it. Mr. Stevens geve his
assurance to the Doard that he—would build & house which would he in
keeping with the neighborhood, that it would be single- ily, that
its dimensions-would-not exceed 24 feet by 39 feet, that it.would
comply with all yerd recuircments-ef the BY-law; that sufficient £ill
woult e put in THE 16T to bring bhie house_up.to a redsonable level in
relation to surrounding Howes_gnd Oummer “ireet, and that Thé house
would be situated. so &s to provide @8 iuch spsce @s possible between
it and the home 2t 280 Summer Street. ’ B

o



Owen J. Nolan No. 790 Page 3.

It is the opinion of the Board that the proposed subdivi-
sion, coupled with Mr. Stevens' plans for construction on Lot KL, pros
vide the best possible program for effective utilizetion of the ex-
isting over-sized lot. It is the unenimous decision of the Board that
the petition for subdivision shall be allowed in accordance with this
deeision and the submitted plan of Frederick R. Joyce dated June 1963.
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TOWN OF ARLINGTON
Dimensional and Parking Information
for apphcanan to
The Zoning Board of Appeals or the Arlington Redevelopment Board

Property Location é 4/ Ek 14 ﬂ/ 6 <7/ Zone ﬁ - 2’
owwer FTO Pealrl” 7 ég,_lgz address (09 Blwchael) ST é:ﬁw{&a&{ M4

Present Use/Ocgypancy: I\ao of Dwelling Units Z Use(s) and their Gross Floor Area

A/ 2562.24
Proposed Use/Occypancy: No. of Dwelling Units 2: Use(s) and their Gross Floor Area
2 Famil, Y529
Min. or Max.
- Required for
Present Proposed roposed Use
Conditions Conditions by zoning
Lot Size (Sq. Ft.
G 8724 1892Y | i boao
Frontage (Ft.)
o /9.54 | /9.5 | wa_ b0
Floor Area Ratio o
3412 (411 % | w44
Lot Coverage (%) o/ 9% o o
(where applicable) (0.4 " | /6.8 % | wx 35 7
Lot Area per Dwelling _
Unit (Sq. Ft.) min /’/ /
Froot Yard Depth (Ft.) /Zé g //3 s W D0
: . . min.
Side Yard Width (Ft.) 9 2 /0.3 Ny
[ . mio.
Rear Yard Depth (Ft.) /5 P 20.5 " 20
3 L min.
Height:
i " Stories: Z .5 2 . ; max 2 «.5‘
Feet: 32 . 6’ 3 4/- 8 max 35
Open Space: (% of G.FA.)
Landscaped: (Sq. Ft.) 3625 Y46 6 min 5459
Usable: (Sq. Et.) /244 (880 | mn /637
Parking Spaces (No.) _ . —
min,
Parking Area Setbacks (Ft.) - - — ' —
min.
Loading Spaces (No.) - —
min. T
Type of Censtruction
Wood Wood -
Distance to Nearest zl -
Principal Building (Ft.) min,

10/88



INFORMAT 10N FOR BOARD OF APPEALS RECORD

To be completed by OWNER, signed, and returned to Secreiary of

Fro Rer? '7/u$7/

(Owner or Petiti oner)

padress: /0 E/#/JC/DQ;QC?' ST
City or Town: Ziu/A”&UCC M 01893

vensses: BRATIE Y8Y 2 Bamil/, felvy L M,

{Street & Number) (1dentify Land Affzcted)

the record title standing in the name of: SZZ‘ﬂAE ) é &d{ﬁT}
whose address is: /@ 2 8@ém ZM,@EM %/’0/3%3
Strest (City or Town

(State)

by & deed duly recorded in the JJ[fS&P Cour ity Registry of Deads in
Book:/§232. Page: [fﬁ Mﬂ/{gt&s Registry District of the Land
Court Certificate NO./24373  Book 5232 Page /7V

the Boarg o7
Appeals:

Sk ez
Sigfature; Ey/kﬁd Owner)




