
Town of Arlington
Zoning Board of Appeals

51 Grove Street
Arlington, Massachusetts 02476

781-316-3396
wwrl.arlinqtonma.gov

LEGAL NOTICE

Notice is herewith given in accordance with the provisions of Section 3 (3.1.3) of the

Zoning Bylaws that there has been filed by FTO Realty Trust, of Arlington,

[/lassachusetts on December 11, 2020 for a hearing before the Zoning Board of
Appeals. The appeal addresses the issue of whether the existing structure located at 64

Brattle Street, (Plan 079.A-0002-0006.0) could be razed and re-built. Said petition

would require "Appeal from the Building lnspector" of the Zoning Bylaw for the Town

of Arlington.

Hearing in regard to the said petition will be remotely conducted via "Zoom"

Tuesday evening, January 12, 2021 at 7:30 P.M or as soon thereafter as the
petitioner may be heard. Please visit the Town of Arlington website for hearing
information.

DOCKET NO 3642

Zoninq Board of Appeals

Christian Klein RA, Chair

F or Informati on C onta ct:. ZB A@town. arlin gton. ma. u s
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Pursuant to G.L. c.40A, g15, stephen Doherty, Trustee of the FTo Realty Trust
("FTO"), appeals the November 10, 2020 determinati,on of Michael Byrne, Director of
lnspections "Director"), in which the Director determined that the proposed demolition of a non-
conforming structure at 64 Brattle Street (the "Property") would render the lot non-buildable. A
copy of the Director's decision is attached as gxhibit A..

The Property is in the R2 zone, afldthere exists a two-family residence, which was
constructed in approximately 1920. See Existing Conditions Plan iated July 8, 2020 attached, as
Exhibit B. The structure is nonconforming because it is within the ten feet siae yard setback
required by the Zonrng Ordinance. FTO proposes to demolish the structure and rebuild a new
two-family structure that would eliminate the existing nonconformity. The existing structure is
approximately 8.2 feet from the side lot line. The proposed new structure would be
approximately 10'3 feet from the side lot line. See Proposed Plot Plan dated July g,2020
attached as Exhibit C. In other words, the proposed construction would render a nonconforming
structure a conforming structure.

The lot has slightly less than 20 feetof frontage on Brattle Street. For at least the last 57
years, and likely longer, access to the Property has been by via a driveway on Brattle Street, with
one part consisting of the Property's frontage (about 19') and the other part consisting of an
approximately 1i foot wide right of way owned by un abutter. In 1963, th e ZorungBoard of
Appeals approved the creation of two lots, one being the Property (Lot K-3 on the 1963 plan,
enclosed), and the other lot being Lot K-4, with frontage on Summer Street. The ZBA,s 1963
decision thereby approved a lot with less than the required 60 feet of frontage. See Exhibit D.

The Director determined that the razingof the building would extinguish FTO,s right to
rebuild because the ZBAin 1963 did not expressly authorize the right to build on a lot with
insufficient frontage. Respectfully, for the following reasons, FTobelieves that the Director
erred and that FTO is entitled, as of right, to a building permit for the proposed project because
the proposed reconstruction of the nonconforming structure on a rronaot fo.*ing tot would not
increase the nonconforming nature of the existing strucfure, but would rather eliminate the
nonconforming nature alto gether.

Section 8.1.3 of the Bylaw governs alterations of Nonconforming Single-Family or Two-
Dwellings. Specifically, $8.1.3.8 provides (emphasis added):

No alteration, reconstruction, extension or structural change to a single or two-family
residential structure that increases the nonconforming nature of said structure shall be
permitted under there is a finding by the IZBA)that the proposed alteration,
reconstruction, extension or strucfural change will not be substantially more detrimental
to the neighborhood.

On its face, Section 8.1.3 permits reconstruction of nonconforming structures even where
the nonconformity is increased, provided the ZBA first makes the requisite finding of no
substantial detriment to the neighborhood. Here, FTO's proposed project will eliminate the



nonconfonnity by reconstructing the residence greater than ten feet from the side lot line
Therefore, no finding by the ZBA is needed at all.

Section 8.1.3 is consistent with the so-called "second except" clause of paragraph I of
G.L. c. 40A, $6, which provides (emphasis added):

Except as hereinafter provided , a zoningordinance or by-law shall not apply to structures
or uses lawfully in existence or lawfully begun, or to a building or speciaipermit issued
before the first publication of notice of the public hearing on such oidina.rie or by-law
required by section five, but shall apply to any change or substantial extension of such
use, to a building or special permit issued after the first notice of said public hearing, to
atay reconstruction, extension or structural change of such structure and to any alteration
of a structure begun after the first notice of said public hearing to provide forits use for a
substantially different purpose or for the same purpose in a substantially different manner
or to a substantially greater extent except where alteration, reconstruction, extension or
structural change to a single or two-family residential structure does not increase the
nonconforming nature of said structure. . .

As explained recently in Comstock v. Zoning Board of Appeals of Gloucester, 98 Mass.
App. Ct. 168,173 (2020) (citations omitted) (emphasis added):

Generally speaking, preexisting nonconforming structures lose the protection
provided by [G.L. c.40A, $6] when the structures are extended or itructural changes are
made to them. However, if the strucfure in question is a single- or two-family resiience,
the statute provides an additionallayer of protection. Such structures can be modified,
extended, or reconstructed as of right "so long as the 'extended or altered' structure
'does not increase' its 'nonconforming nature."' Moreover, even where the changes do
increase the nonconforming nature of a protected residence, they still can be undertaken
by special permit so long as the permit ganting authority finds "that the proposed
modification would not be osubstantially more detrimental' to the neighborhood than is
the existing nonconformity."

Comstock did not change the law. More than thirty years ago, the Appeals Court
declared that "reconstruction of a nonconforming single-family residential siructure is
legitimated under the second except cause of the first sentence of [G.L. c.4OA, $6] if it does not
increase the nonconforming nature of said structure; otherwise . . . it must be submitted to the
special permit procedure of the second sentence for the determination by the board of the
question whether it is substantially more detrimental than the existing nonconforming use lor
structure] to the neighborhood." Fitzsimonds v. Board of Appeals of Chatham, 21 Mass. App.
ct. 53, 55 (1985).

In a subsequent email from the Director, the Director referenced Section 5.4.28(l),which
provides, in part:

The following applies to any lot show on a subdivision plan approved by the Board of
Survey or on a plan or deed recorded with the Regisky of Deeds prior to May 15,1924.
If such iot did not contain a principal building . . . the minimum lot size, frontage, open



space and side yard requirements for a residential use shall not apply, and the lot may be
built upon with a single- or two-family residential use if permified in'theapplicable
district, provided that:

o the lot contains at least 5,000 square feet aof area and 50 feet of frontage.,

This provision mirrors the fourth paragraph of G.L. c. 40A, $6. The courts have
interpreted thatpatagraph to apply to vacint lind, not land on which a nonconforming skucture
is altered. Moreover, the Appeals court in Dial Away co.v.zoni ,41 Mass.
App. Ct. 165 (1996) and Willard v. Bd. of Appeals oiorleailM (1987), held
that the second except clause in Section 6 applies wnere ttre nonconforming structu.e is razed
and reconskucted, unless the ordinance states it applies only to alterations. The Arlington
ordinance (section s. 1 .3) specifi cally incrudes "reconstruction.,,

Respectfully, the factthatthe lot has less than 60 feet of frontage on Brattle Street does
not change the analysis. The 1963 zBLdecision approved the lot polf:; with less than the
required frontage. The approval of Lot K3 with an existing nonconforming strucfure did not
eliminate the protections afforded said nonconforming stru-cture under G.L. c. 40A, $6. Even if
Lot K3 is considered a nonconforming lot, there is nothing in the Bylaw which *orld promUit,
with or without a special permit, the demolition of an existing nonclnforming strucfure and the
reconstruction of either a conforming skucture or a nonconforming structure-without an increase
in the nonconforming nature.

Similarly, there is nothing in Section 8.1.7 of the Bylaw, which addresses restoration,
abandonment or non-use, that applies to the situation here, i.e. a voluntarily demolition of a
nonconforming structure. Section 8.1.7.4 does not apply as it pertains to nonconforming
structures damaged by fire or natural cause. Subsection B applies to nonconforming usi of a
conforming structure and lot, and therefore does not apply since the Property is used as a two-
family, in compliance with current zoring. Subsection Capplies to abandonment of a
nonconforminguse.

Critically, Section 8.1.7 does not address abandonment of a non-conforming structure.
As noted in Dial-Awa)r, "our cases seem to distinguish between non-conforming uses and
structures." 41 Mass. App. ct. at 17l (1996), Therefore, while the Dial-Awalrcourt did declare
that "when a building is totally demolished, the use to which it was p"t i. "*Iuu.itydiscontinued," the abandonment provision in the Arlington Bylaw, just like the abandonment
provision in the Aubum Bylaw, cannot be applied to demolition of non-conforming structures.
Moreover, even if somehow the Bylaw's abandonment provision were to apply, FTO would be
permitted to proceed with its proposed project, as of right, as long as it mef ihe applicable time
parameters in whatever subsection of 8.1 .7 were deemed applicabie.

For the foregoing reasons, FTO respectfully requests that the Board overturn the
Director's decision and direct him to issue a building permit for the proposed project.
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Towr of Arlingon
Inspectional Services Deparfnent

51 Grove Stext
Arlingtor1 Massachuse tts 0247 6

781.316-3390
www,arlingtonma.gov

Novennber 1*,ZOZ0

Dear Mr. Iv{ackey,

Afier reviewing ?rinit &Bo-ryd of Appeal Special Pen:rir Dscket ns. ?g*regarding 64 Bratrle St.
datsd June 1963 a*d consrrltiqg wittr Tosn Counsel, urforfunatsly we naaifoe-fotla q;stion f:
is aoncanforming due tc insuffi*ient *ontage and yard *elback con*rn*. r,rttermore, if t1e
strucfiire tas to be razed the right ta rebuild a new sEucfiJre wor*d be exinguishJ. rie gaara
in its decisios. did atlow a single family dwellirg to be buitt on rhe lat K4, a!1 rerrainJsiiert or:Lo: K3.

Mr. James F.Ivlackey
P.O. Box 216
Tewksbury, MA 01576

F,

Iirector of lngpesiicns

cg
D.Heim
M.Ciampa
R.Vallarelli
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