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STATEMENT OF FACTS

Applicants seek a determination from the Zoning Board of Appeals as to whether a Zoning
Board of Appeals’ Decision dated March 11, 1955, (Exhibit A), which allowed a
subdivision combining a lot containing 7,821 square feet with a lot containing 2,269 square
feet resulting in two separate lots, one containing 5,507 square feet and the other containing
4,583 square feet with the lot containing 5,507 square feet being deemed a two-family
residential lot. (Exhibit A).

The real estate is and was at the time of the Zoning Decision located in an R2 Zone as
defined within the Zoning Bylaw and by way of a Special Permit the Applicants are
requesting that the Members of the Zoning Board rule that the March 11, 1955 Zoning
Decision resulted in the lot containing 5,507 square feet becoming a two-family lot (Lot

B) as the property was located in an R2 Zone and was vacant at the time of the Decision.

To quote from the Zoning Decision of March 11, 1955: “The property involved in this
appeal is shown on Plot plan #42 as Lots 9 & B extending from Beacon Street to
Palmer Street. The series of lots lettered A, B C. etc. are formed from a triangular
strip which resulted from a relocation of Palmer Street. These lots, at the end near
Warren Street, are of considerable size, lot B having an area 0f 2,269 sq. ft. However,
it is too small to build upon. Lot 9 has an area of 7,821 sq. ft. and is larger than
necessary for a house. It is proposed to subdivide lot 9 so that the back part, together
with lot B, will comprise 5,507 sq. ft., while the residual of lot 9 will be 4,583 sq. ft.

Thus, another lot will be created which will be large enough for practical utilization.”

“The proposal is quite in keeping with several others already submitted to the Board
which pertain to lots in the block between Palmer Street and Beacon Street. The

resulting lots would be as large or larger than the average lots in the vicinity.”

At the time of Zoning Decision, the newly created lot containing 4,582 square feet had an

existing building on it while the newly created lot B containing 5,507 square feet did not.
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Itis clear that at the time of the Zoning Decision the zone in which the two lots were located

was an R2 zone.

At the time of the Zoning Decision the Decision simply granted relief with respect to the
subdivision without indicating whether lot B, the vacant lot, could have a two-family or
single-family house built on it, once again, in a neighborhood even then containing mostly

two-family homes.

A single-family home presently exists on Lot B, and it was constructed sometime after the

1955 Zoning Decision.

The Applicants have submitted a plot plan and landscape plan of Michael J. Cameron, a
Registered Land Surveyor, which shows the location of the existing building and the
location of the proposed two-family duplex style dwelling with surface parking to be
located on the lot. (Exhibit B).

The plot plan has the lot area for the subject lot as 5,512 square feet which is a slight

difference from the square fect indicated in the 1955 Zoning Decision.

The plot plan also shows the proposed useable open space area for the construction with

the open space calculations.

The Applicants have also submitted plans from their architect, Michael Aveni depicting

the proposed residence to be constructed on the lot. (Exhibit C).

The proposed residential dwelling would be a duplex and the front yard setback would be

20 feet while the previous front yard setback was 16.5 feet.

The left-side yard setback currently is 7.5 feet and would be 10.5 feet and the right-side
yard setback which is 7.6 feet would be 10.6 feet.




The rear yard setback is currently 27.3 feet and would 27.4 feet and the height of the
proposed dwelling would be the same as the prior dwelling height of 34.5 fect.

The landscaped open space would be significantly increased, and the useable open space

would meet the requirements of the Zoning Bylaw at 31.7% while Zoning requires 30%.
There will be four (4) parking spaces while two (2) are required. (Exhibit D).

The gross floor area of the dwelling which is presently 2,150 square feet would increase to

4,664 square feet with construction of the duplex dwelling. (Exhibit E).

A portion of the Zoning Bylaw in effect on October 15, 1954 which would have been
considered by the Members of the Zoning Board at the time they rendered their Decision
with respect to the 1955 Zoning Decision, defined a duplex house as follows:

“Duplex House - Is a house containing two apartments adjoining side by side; that is,
in which no part of one apartment is over any part of the other apartment. A duplex
house shall be considered as one main building occupying one lot for the purpose of
determining yard requirements.” (Exhibit F).

That definition has not changed significantly even in the current Bylaw (Zoning Bylaw
amended as of April 26, 2021).

ARGUMENT OF FACT AND LAW

It is clear that the language contained in the 1955 Zoning Decision did not make specific
findings of fact and conclusions law which would pass muster in today’s interpretation of
the provisions of Chapter 40A of the General Laws of the Commonwealth.

However, as can be seen from an examination of the documents submitted with respect to
the present Application for Special Permit, the Applicants” plans comply with the Zoning
Bylaw in every respect except that their lot does not contain 6,000 square feet.

Notwithstanding that fact, it is their position that when the 1955 Zoning Decision was
decided the lot created i.e., Lot B, the present lot before this Zoning Board, was located
in an R2 Zone and the Members of the Board were certainly aware of that fact.



In addition, most of the surrounding properties were R2 residential dwellings and not
single-family dwellings.

It light of the absence of specific findings with respect to findings of fact and conclusions
of law by the 1955 Zoning Board in its decision, it is now up to the present Zoning Board
to determine the status of Lot B.

It is contended by the Applicants that if specific language had been contained in the
Application for Zoning Relief in the application filed by the Applicants with regard to the
1955 Zoning case, that the then Zoning Board would likely have determined that in
allowing the subdivision, Lot B was to be a two-family lot.

A reading of the last page of the Zoning Decision “to wit: to subdivide two lots. Said
subdivision would create two lots with less than the square foot area required by the
Section 14-B of the Zoning Bylaw” indicates that the members of the Zoning Board
were well aware that each of the newly created lots would not comply with the zoning
requirements for either a single-family or a two-family home.

It is the Applicants’ position that if it was the collective intent on the part of the members
of the Zoning Board to limit construction of the new building to be built on lot Bto a
single-family home, the Decision would have stated that as a condition of the grant of
zoning relief which of course it did not.

It is also the position of the Applicants that it can reasonably be inferred that the
collective intent of the members of the Zoning Board was that the grant of relief did not
limit the newly created lot B to a single-family home, but rather allowed construction of a
two-family home even though ultimately a two-family home was not constructed on the
lot subsequent to the 1955 Zoning Decision.

The Zoning Decision did not state the statutory reasons for the grant of relief for either a
Special Permit or a Variance, but it is also clear that the time for an appeal being filed in
connection with the Zoning Decision has long passed as the time for raising any defects
in a Notice of a Decision 1s limited to the 20-day appeal period set forth within the
provisions of Chapter 40A. Cappuccio v. Zoning Board of Appeals of Spencer, 398 Mass.
304, 311, {1986).

However, if the present Board has difficulty in reaching the result proposed by the
Applicants, then alternatively they suggest that the present Application for a duplex
dwelling on the ot would not have an adverse impact upon other properties in the mainly
R2 Zone, would increase the availability of residential dwellings by one more unit in the
Town which would comport with the intent of the master plan and would be an attractive
addition to the neighborhood in no way derogating from the intent and purpose of the
Bylaw.

The Applicants have filed the current request for relief as a Special Permit Request and
not a Variance Request for the reason that most, if not ail of the present zoning
requirements would be satisfied with the Applicants’ construction plans except for the
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6,000 square foot lot area requirement and as indicated previously. it is their position that
in 1955 the Members of the Zoning Board intended that the subdivided was to be deemed

a two-family lot notwithstanding that it did not contain 6,000 square feet which was the
then lot area requirement.

Certain residents of Palmer Street have written to the Zoning Board of Appeals
commenting upon the Applicants’ plans.

The substance of the letter sent to the Zoning Board dated June 11, 2020 indicates that
the residents do not take issue with the R2 Zone change but rather suggest that any new
construction should take into account the Town’s residential design guidelines.

The Applicants suggest that efforts in that regard have been made with respect to their
proposed construction plans and if one observes the physical characteristics of the
Applicants’ plans with respect to some of the photographs of the houses on Palmer Street
and in the Palmer Street neighborhood, a reasonable inference can be drawn that the
proposed construction would meld nicely with the physical characteristics of those
houses.

In addition, it is fair to draw an inference that the proposed construction would be
desirable to the public convenience or welfare as an additional residential unit will be
added to a building lot in an R2 Zone, the use would not create new traffic congestion or
unduly impair pedestrian safety and will not overload any municipal services.

Any special regulations for the use as may be provided in the Zoning Bylaw would be
fulfilled and the proposed use would not impair the integrity or character of the district or
adjoining districts nor be detrimental to the health and welfare and would certainly not by
an addition to the neighborhood cause and excess of that use that could be detrimental to
the character of the neighborhood. (Section 3.3.3 of the Zoning Bylaw).

For all of the above reasons. the Applicants request that their Application for a Special
Permit be allowed authorizing construction of a two-family duplex residential dwelling
on the lot identified as 83 Palmer Street i.e., Lot B.

Respe

frllly submitted,
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BOARDS OF APPEALS

TELEPHONE
ARLINGTON 5-6700

LEGAL NOTICE

Notice is herewith given in accordance with
the provisions of Section 4, Papragraph 5 of the
Zoning By-Law that there has been filed by
Carmine A. and Anna A. Lionetti of Arlington,
Massachusetts & petition seeking permisaion to
subdivide two lots located in back of number
12 Beacon Street, Arlington, Massachusetts., Said
subdivision would create two lots with less than
the aquare foot area required by Seetion 1k-B of
the Zoning By-Law,

Hearing in regard to the said petition will
be held in the Town Manager's Office, located on
the second floor of the Robbins Town Hell, Arlington,
Massachusetts on Monday evening, February 21, 1955
at 9:00 O'Clock P.M,

ZONING BCARD OF APPFALS

Clifford E. Lansil
Secretary



TOWN OF ARLINGTON
ZONIRG
BOARD OF APPR:LS
PETITION NO._41)

of Carmine A, & Anna A, Lionettd

Statement of Facta,

The Zoning Board of Appeals, hereinafter called the "Board®
conducted a pubiic hearing on the Petition of Carmine A, & Anna A.

Lionettl for permissicn to subdivide a parcel of land st 12 Beacon
Street.

The Petltion was filed in the office of the Inspector of Build-
ings on Januery 26, 1955. The hearing was held at the Town Hall on
Monday evening, February 21, 1955 after dus notice had been given by
publication in the Arlington News on February 10, 1955 and by mail,
postage prepaid, to owners of real estate opposite to and abutting on
the property in question, and to other parties in interest, whose names
and addresses are recorded on 8 saparate list which forms a pert of
the official record of these proceedings, and by posting the property.

The members of the Board present were:

Fhilibert Pelligrini, Chairman
Clifford E. Lansil, Seerstary
Robert W. Blaisdell

The Petitioner wus represented by Michael A, Fredo, Attorney.

) The property involved in this appeal is shown on Plot plan
#42 a8 Lots 9 & B extending from Beacon Strest to Palmer Street. The
seriss of lote lettered A, B, C. ete. are formad from & trisngular strip
whigh resulted from & relsocation of Palmer Street, These lots, at the
end near Warren Street, are of considerable size, lot B having an area
of 2,269 sg. ft. However, it is too small to build upon. Lot 9 hes an
area of 7,821 saq. ft., and is larger than negessary for & house, It is
proposed to subdivide lot 9 so that the back part, together with lot B,
will comprise 5,507 8q. ft., while the residual of lot 9 will be 4,583
8q. ft. Thus, another lot will be created whichk will be large enough
for practical utilizetion.

The proposal 1s quite in keeping with several othere already
submitted to the Board which pertsin to lots in the blocks betwesn
Palmer Street and Beacon Strest. The resulting lota would be aa large
as or larger than the average lots in the vicinity.

The Board believea that, in this came as in the others, the
intervsts of all partius and the neighborhood will be best served by
allowing the subdivision. Both lots will be conforming in width.

It is the unanimous decision of the Board to permit the sub-
division s specified on the plan submitted with the Patition,

G & ,?éim/

/.%‘(/n




2/10/55

Notice published in the Arlington News
Notice sent to the following:

Thomas A. Dewire, 85 Warren S5t.

Thomas J. Green & Alice K. S8liney, 93 Warren St.
Fosalie Woodside, 97 Warren 5t.

Patrlck F., Brennan, et ux, £6 Palmer St.

Thomas D. & Catherlne M. Kenna, 90 Pelmer St.
John J. Sullivan, 94 Palmer St.

Rosina M. Lionetta, 98 Palmer St.

John J. & Dorothy A. Downing, 10Z Palmer S5t.
Cirtiaco & Lizzi Cuanci, 16 Beacon St.

Cornelius J. Crowely, et al, 18 Beacon St.
Daniel Ahern, 213 Broadway I2O Beacon 5t.)
Antonio & Letitia Lionetto, 24 Beacon S5t.

Antoni & Carmine Guange, 28 Beacon St.

Elleen Welch, 11 Beacon 3t.

Joseprh W. & Gladys R. Perry, 15 Beacon 5t.

Agnes G. Ahern, 17 Bescon St.

Michelangelo & Carmela Carells, 20 Sutherland Rd. (21 Beacon St.)
Rosario Carella, 25 Beacon St.

Wm. F. Canty, et ux, 29 Beacon 5t.

Mary A. Hennsessy, 71 Warren St.

Adrienne H, Cunha, 75 Warren St.

Margaret B. Murphy, 77 Warren S$t.

Selvatore Caterino, 65 Palmer St. Owns 81 Palmer & 3 Beacon St.




TO"N OF ARLINGTON

In the Matter )
)

of the )

3

Petition of

Carmine A, Lionetti and
Anna A. Lioretti

)
)
)
)

To the TZoning Board of Anprals for the Town of .rl-
inzton: Respecifully representsCermine 4, Lionetti and Anna &,

they are Liopetti

of Arlipgton  Shat &x the owner of certein lend In
trlinston, located  Palmer St. & Beason Strect; thetl  gpay

made apnlicatlon of the Inspsctor of RAurldiage for

a permit or licente with ragrect therecto, to wit: to divide

and =ell » portion of that lot on Beecon Street, kncwn as
number 12, to the prcspecetive purchesers of lot directly
in the rear of seid Bescon Street and facing Palmer Street,

3aid subdivisien would create t wi

r ‘ wo lots with less than the
square fooﬁa%gea required by Section IL-B of the Zoning By&Law,
thet they fke been sg-ricved by tne refusal of tue Inspec-
tor of Buildings to issue tne nermit or license on the
zrounds of noncombliance witu the ZFoalng, By-Law; chet no
unfevorable ectini has heea talien By the “onlng %oard of
ipresls or its nredecessors upon & similer anvesl rezard-
ing this nmro~erty witihin the two (2) yenrs nest immediacely
nrlor to the filine herecf,

“herelore arnzal is claimed from the declsion of the
Ingpector of Rulldinns in accordenecs with the prrovislons of
Ssction li, Parasranh 3 of tioe Zoning Ry-Law for the Town of
trlin_ten and as zrounds tnersfor, your apnslliang statss ax
4Follows: It isqrespectfully called %o your attention the fact
that on gaiq Palmer Street there are at least three lots upon
which buildings have been recently erected with a square foot
area of the same or less area than the pres:nt lot cn Palmer

Street, The owners will sell a portion of the recar of their
lot 80 as to increase the area of the Palmer Street let,

Sizned

Arlington, Mausachusctts Address




TOWN OF ARLINGTON
ZONING ROLRD OF APPLALS

Notice of Decision

March 11, 1955

In accordance with the provisions of
Seetion 4 of the Zoning By-Law, you are here-
with not ified that, after the hearing held
February 21, 1955 in the matter of the Petition
of Carmine A. & Anna A, Lionetti, the Zoning
Board of Appeals has reacheq its decision,

It is the unanimous decision of the Board

to allow the Petition.

ZONING BOSRD OF APPEALS

Clirford k. Lanail
Secretary
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TOWN OF ARLINGTON
Dimensional and Parking Information
For application to The Zoning Board of Appeals

Property Location: 83 Palmer Street, Arlington, Massachusetts 02474
Zoning District: R2

Present Use/Occupancy: One No. of dwelling units (if residential)

Existing Gross Floor Area (see definition of Gross Floor Area (GFA) in Article 2 of the Town of

Arlington Zoning Bylaw and provide supporting documentation (worksheet) showing dimensions
of GFA by floor:

Proposed Use/Occupancy: twe residential dwellings No. of dwelling units (if residential) 2

Proposed Gross Floor Area (see definition of Gross Floor Area in Article 2 of the Town of

Arlington Zoning Bylaw and provide supporting documentation (worksheet) showing dimensions
of GFA by floor): 4664 sf

Present Proposed Min. or max
Conditions | Conditions | Required by
Zoning
6. Lot size (sq. ft.) 5,512sqgft | 5,512sqft | min. 6,000 sq ft
7. Frontage (ft.) 60.14 60.14 min, 60 ft
8. Floor area ratio N/A N/A max.
9. Lot Coverage ( %) 21.4% 28.9% max 35%
10. Lot Area per Dwelling Unit (Sq. ft.) N/A N/A min.
11. Front Yard Depth (ft.) 16.5 ft 20,0 ft min. 20 ft
12. Left Side Yard Depth (ft.) 751t 10.5 ft min. 10 ft
13. Right Side Yard Depth (ft.) 7.6 f 10.6 ft min. 10 ft
14. Rear Side Yard Depth (ft.) 373 ft 274 ft min. 18.34 ft
15. Height (stories) 2.5 25 max. 2.5
16. Height (ft.) 26.1ft 345 ft max. 35.0 ft.
17. Landscaped Open Space (% of GFA) 354972150 2230/4664 | min. 10%
Sq. fi. - 165% =47.8%
18. Usable Open Space (% of GFA) 2238/2150 1478/4664 | min. 30%
Sq. ft. = 104% =31.7%
19. Parking Spaces {(number) 2 4 min. 2 (req) 4 (prop)
20. Parking area setbacks N/A N/A . min.
21. Loading Spaces (if applicable) N/A N/A min. nfa
22. Type of construction Wood Wood Wood




OPEN SPACE/GROSS FLOOR AREA
Refer to Zoning Bylaw Article 2, Definitions and Article 6, Dimensional Regulations

Address: 83 Palmer Street, Arlington, MA Zoning District: R2

OPEN SPACE EXISTING PROPOSED
Total lot area 5,512 sq ft 5512sqft
Open Space (Usable)* 2238 sq fi 1478 sq ft
Open Space (Landscaped) 3549 sq ft 2230 sq ft

*Usable Open Space must be at feast 75% open to the sky, free of automotive, traffic and parking, and readily
accessible. Open space shall be deemed usable only if: 1) at least 75% of the area has a grade of less than 8% and no
horizontal dimension less than 25 feet,

GROSS FLOOR AREA (GFA)
Accessory building N/A N/A
Basement or cellar (>5° excluding mechanical area) 592 sq ft 780 sq ft
1 Floor 870 sq ft 1,560 sq fi
2™ Floor 662 sq ft 1,560 sq ft
39 Floor N/A 764 sf
4* Floor N/A N/A
5% Floor N/A N/A
Attic (>7'3" in height, excluding elevator, mechanical) 0 0
Parking garages (except as used for accessory Parking 0 0
garages or off street loading purposes)
All weather habitable porches and balconies 26 sq ft 0
Total Gross Floor Area (GFA) 2,150 sq fi 4,664 sq fi

REQUIRED MINIMUM OPEN SPACE AREA

Proposed Usable Open Space Percent of GFA 31.7%

Proposed Landscaped Open Space Percent of GFA 47.8%

This worksheet applies to plans dated 11/2/21 designed by Plot Plan by D & A Survey Associates, Inc

Reviewed by Inspectional Services
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